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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 421/2016

U/S 448/294/506/34 OF IPC

State of Assam

Vs

                                  Kapil Deo Pandey & Ors.

                                                      ……....ACCUSED

Advocate for prosecution: Learned Miss Jogamaya Phukan

Advocate for defence: Learned S. R. Manu

Offence Explained on: 07-07-2017

Date of Evidence: 12-10-2017, 03-11-2017, 08-12-2017 

Date of Argument: 22-03-2018

Date of Judgment: 22-03-2018

JUDGMENT

1. The prosecution case succinctly is that informant on 27.02.2016

lodged an ejahar stating that accused Kapil  Deo Pandey (Vice

Chairman  of  Doomdooma  Town  Committee),  accused  Sankar

Singh  (Ward  Commissioner  of  Ward  –  10)  had  a  personal

vendetta against informant and on 19.02.2016 at around 7.30

pm, they came to attack informant with a mob of 50 persons

headed by Bijay Kumar Yadav. Informant has also stated in the
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ejahar  that  accused  Pandey  used  filthy  abuses  and  tried  to

manhandle informant. 
Thus,  the  above  facts  circumstances  led  to  the  filing  of  the

instant complaint and set the prosecution case in motion.
2. Based  on  the  ejahar,  Doomdooma  P.S  Case  No.  78/16  u/s

143/447/506/294  IPC  was  registered.  After  completion  of

investigation,  Investigating  Officer  submitted  charge-sheet

against  accused person namely Kapil  Deo Pandey,  Sankar  Lal

Singh,  Bijay  Prasad  Yadav  u/s  448/294/506/34  IPC  for  their

prosecution under the aforesaid sections of law.
3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Offence u/s

448/294/506/34 IPC was explained to accused to which accused

persons pleaded not guilty and claimed to be tried.
4. In  this  instant  case,  five  prosecution  witnesses  (hereinafter

referred to as PW) were summoned, examined-in-chief. All  the

PWs were cross examined by defence except PW4.
5. Statement of defence u/s 313 CrPC has been recorded. Defence

did  not  tender  any  evidence  in  its  support  and  denied  the

allegations brought against it. I have heard arguments advanced

by both sides, with each side trying to establish its stand. I have

also perused the entire case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-
(i) Whether accused persons in furtherance of their common

intention  on  19.02.2016  committed  house  trespass  by

unlawfully  entering  the  shop  of  the  informant  with  the

intention to insult the informant  and thereby committed

an offence u/s 448/34 IPC?
(ii) Whether accused persons in furtherance of their common

intention  on  the  same  day  used  obscene  words  on

informant and thereby committed an offence u/s 294/34

IPC?
(iii) Whether accused persons in furtherance of their common

intention  caused  criminal  intimidation  to  informant  and

thereby committed an offence u/s 506/34 IPC?
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REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence of all

the PWs one after another thoroughly.
PW1 Prahlad Agarwal who is the informant has deposed in

his evidence that on 19.02.2016, when he was at home accused

Kapil  Deo Pandey, Sankar Lal  Singh, Bijay Prasad Yadav along

with 50 other persons came to informant’s shop at Daily bazar,

Doomdooma  and  informant’s  younger  brother  Raghuvender

Agarwal called informant over phone. PW1 has further deposed

that  when  he  reached  the  shop,  accused  Kapil  Deo  Pandey,

Sankar Lal Singh, Bijay Prasad Yadav verbally abused him and

threatened to assault him and asked PW1 to ask for forgiveness

by alleging he had disrespected Bhojpuri Society. However, PW1

did not comply with their demand. 
In his cross examination, PW1 has stated that the incident

occurred on 19.02.2016 but he filed the ejahar on 27.02.2016

and he did not think it necessary to explain the delay for filing

the ejahar. PW1 also deposed that when he told accused that he

shall call D.C. and S.P., they calmed down for a while.
PW5  Raghunath  Agarwal  who  is  younger  brother  of

informant has deposed in his evidence that  on 19.02.2016 at

about 7-7.30 pm accused Sankar Lal and one Dilip came to the

shop of PW1/informant and wanted to meet him, so PW5 called

PW1. PW5 has also deposed that when PW1 came, accused Kapil

Deo Pandey came with 40 other persons and verbally started

abusing  his  brother  /  PW1  by  saying  that  he  has  insulted

Bhojpuri society and when PW1 called D.C., the accused person

left the shop.
PW2  Ganesh  Prasad  Chaudhury  has  deposed  in  his

evidence that at the time of incident he was at his shop in Daily

Bazar,  Doomdooma and it  is situated opposite to the shop of

informant. PW2 has also deposed that people gathered on the

road, not inside the shop of PW1/Informant.
PW3 Bablu Sen has deposed in his evidence that on the

day of incident he heard an argument between informant and

accused and he does not know the reason of the argument. 
PW4  Ramu  Sarkar  has  deposed  that  on  the  day  of

incident, he saw a gathering near the shop of the informant. 
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8. On perusal of evidence on record it is found that the allegation

brought  against  accused  persons  that  they  have  entered  the

shop of the informant as deposed by PW1 and PW5 has not been

supported  by  independent  witnesses  namely  PW2  Ganesh

Prasad  Chaudhury,  PW3  Bablu  Sen,  PW4  Ramu  Sarkar.  PW2,

PW3, PW4 have deposed that they saw a gathering on the road

outside the shop. 

Also,  the essential ingredients of offence u/s 294 IPC is

that the offender must have done any obscene act in any public

place or  has sung or  recited or  uttered any obscene song or

word in or near any public place and has caused annoyance to

others  (Pawan Kumar Vs. State (1996) 4 SCC 17 : 1996

SCC (Cri) 583). 

From the evidence on record, it is found that the essential

ingredients for an offence u/s 294 IPC has not been attracted

against the accused persons as no specific abusive word or act

uttered/  acted by the  accused persons  has  been deposed by

PW1 which has been supported by rest of the PWs. 

As per Sec. 503 IPC, definition of Criminal Intimidation is

as follows –  “Whoever threatens another with any injury to his

person, reputation or property, or to the person or reputation of

any one in whom that person is interested, with intent to cause

harm to that person, or to cause that person to do any act which

he is not legally bound to do, or to omit to do any act which that

person is legally entitled to do, as the means of avoiding the

execution of such threat, commits criminal intimidation.”

In  Ramesh Vs. State (AIR 1960 SC 154: 1960 Cr LJ

177), the  Supreme Court has held that the section consists of

two  parts,  the  first  part  referring  to  the  act  of  threatening

another with injury to his person, reputation or property or to the

person  or  reputation  of  anyone  in  which  that  person  is

interested, and the second part referring to the intent with which

the threatening is carried out and it is also of two categories,

one to cause harm to the person threatened and the second to
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cause that person to do any act which he is not legally bound to

do or to omit to do any act which that person is legally entitled

to do, as the means of avoiding the execution of threat. 

The  threat  must  be  communicated  or  uttered  with  the

intention of its being communicated to the person threatened

with  the  object  of  influencing  his  mind  –  Chandi  Vs.

Bhabataran (1964) Cr LJ 85.

On perusal  of  evidence  on  record,  it  is  found  that  the

allegations  brought  u/s  506  IPC  against  the  accused  person

could not be established by prosecution.

9. I find nothing incriminating from the evidence on record to base

conviction of the accused person.
10.It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209  that the time-tested rule is that acquittal of a

guilty should be preferred to conviction of an innocent person.

Unless  the  prosecution  establishes  the  guilt  of  the  accused

beyond reasonable doubt, a conviction can not be passed on the

accused.
11.In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the

charges  levelled  against  the  accused  beyond  the  pale  of

reasonable doubt and accordingly, accused persons are entitled

to acquittal.
12.In the result, accused Kapil Deo Pandey, Sankar Lal Singh, Bijay

Prasad Yadav are acquitted from charges u/s 448/294/506/34 IPC

levelled against them and they are set at liberty forthwith.
13.Bail bonds furnished on their behalf shall remain in force for a

period of six months.
14.Given under my hand and seal of this Court on this 22nd day of

March, 2018.
15.Case is disposed off hereby on contest.

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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ORDER

Accused Kapil Deo Pandey, Sankar Lal Singh, Bijay Prasad Yadav are

present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Kapil Deo Pandey, Sankar Lal Singh, Bijay Prasad Yadav are

acquitted from charges u/s 448/294/506/34 IPC levelled against them

and they are set at liberty forthwith.

Bail bonds furnished on their behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this 22nd day of March,

2018.        

Case is disposed off hereby on contest.

                        
                                                                               

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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APPENDIX

1      PROSECUTION EXHIBIT:
      Ext. 1 – F.I.R.

2      DEFENCE EXHIBITS: 
None

3      PROSECUTION WITNESS:
PW1- Prahlad Agarwal
PW2- Ganesh Prasad Chaudhury 
PW3 – Bablu Sen
PW4 – Ramu Sarkar 
PW5 – Raghunath Agarwal

4      DEFENCE WITNESS: 
      None 
                                                                                  

                                                                         (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                               Tinsukia, Assam


